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The respondent, Lorin M. Duckman, a judge of the Criminal Court of the City

of New York, Kings County, was served with a Formal Written Complaint dated June 5,

1996, alleging, in 363 specifications, that he willfully disregarded the law, displayed



intemperate demeanor, abused the power of his office and exhibited bias against the

prosecution. Respondent filed an answer dated August 24, 1996.

Also on August 24, 1996, respondent moved to dismiss the complaint in certain

respects. The administrator of the Commission opposed the motion on August 30, 1996.

Respondent replied by affidavit dated September 10, 1996. By determination and order

dated September 13, 1996, the Commission denied respondent's motion in all respects.

By order dated August 15, 1996, the Commission designated the Honorable

Matthew J. Jasen as referee to hear and report proposed findings of fact and conclusions of

law. A hearing was held on November 6,7, 8, 12, 13, 14, 15, 18, 19, 20, 21,22, 25 and

26 and December 2, 3, 4, 5, 6 and 11, 1996, and the referee filed his report with the

Commission on May 28, 1997.

By motion dated June 2, 1997, the administrator moved to confirm the referee's

report and for a determination that respondent be removed from office. Respondent

opposed the motion on August 11, 1997. The administrator filed a reply dated August 21,

1997.

By letter dated September 2, 1997, respondent waived confidentiality pursuant

to Judiciary Law § 44(4), and on September 11, 1997, the Commission heard oral argument

in public session, at which respondent and his counsel appeared, and thereafter considered

the record of the proceeding and made the following findings of fact.
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As to Charge I of the Formal Written Complaint:

1. Respondent has been a judge of the Criminal Court of the City of New York

since April 1991.

2. Between mid-1991 and early 1996, as set forth in Appendix A, respondent

gave the appearance of bias against the police and the prosecution in that he repeatedly

referred to prosecutors appearing before him by pejorative or derisive names; impugned

their motives; derided their professional integrity and "sense of justice;" rebuked them for

their plea, bail and sentencing recommendations; expressed anger, raised his voice and

yelled or screamed when they did not accede to his suggestions for more lenient

dispositions; often got red in the face, stood up, leaned over the bench and stared at them or

paced behind the bench with his hands on his hips; criticized them for policies of "your

society" or "your government" and otherwise delivered inappropriate speeches propounding

his views, and derided, rebuked and criticized prosecutors and the police.

3. In 13 cases, as set forth in Appendix Il, respondent dismissed facially

sufficient accusatory instruments as insufficient on their face because the prosecutors would

not consent to respondent's requests for more lenient dispositions or because he believed

that the cases should not be prosecuted. He dismissed the cases without appropriate notice

to the prosecution, without giving the prosecution an opportunity to be fully heard, without

requiring written motions by the defense and without giving the prosecution the right to re

draft the charges, as required by CPL 170.30 and 170.35. His dismissals were often

coupled with harsh criticisms of the prosecutors and police and other inappropriate

behavior, such as screaming and ejecting a prosecutor from the courtroom.
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4. As set forth in Appendix C, respondent dismissed the charges in one case in

the interest of justice knowing that he was not following the provisions of CPL 170.40 and

adjourned in contemplation of dismissal two other cases without the consent of the

prosecution, as required by CPL 170.55(1). Respondent coupled these dispositions with

sarcastic criticism and other inappropriate comments directed at prosecutors.

5. As set forth in Appendix D, respondent made statements indicating bias in

cases involving domestic violence.

As to Charge II of the Formal Written Complaint:

6. On May 13, 1992, respondent granted a prosecution application for an

adjournment in contemplation of dismissal in People v Tanda Brock, an assault case in

which both the defendant and the alleged victim were African-American women.

Thereafter, from the bench, in the presence of Legal Aid Society lawyer Mary Zaslofsky,

respondent admittedly told Assistant District Attorney Viola Abbitt, who is African

American, "At the risk of sounding racist and sexist, [the case] is really just two women,

and you know sometimes certain things are just cultural. ..

7. In the summer of 1992, after a lunch recess, respondent told Assistant

District Attorney Deborah Fried-Rubin that he had attended a step aerobics class. When

Ms. Fried-Rubin said such a class might alleviate her back problems and that wearing high

heels did not help her back, respondent said, "Oh, you're just too sexy to wear flats," and

"There's nothing like a well-turned heel." In denying the substance of the claim that he
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was encouraging her to wear high heels, respondent admitted to telling Ms. Fried-Rubin

that she had "nice legs."

8. On the same day, after respondent reduced bail on a defendant, Ms. Fried

Rubin "plopped" her file folder on counsel's table about a foot away, and respondent called

out that she had been discourteous. At the end of the day, when Ms. Fried-Rubin told

respondent that it was a novel experience for her to be called discourteous, respondent said,

"You'd like to be a bad girl. "

9. In November 1993, during an informal discussion in respondent's

courtroom, respondent told Assistant District Attorney Nancy Rothenberg Mukasey that the

skirt she had worn the day before was "much too long" and that the skirt she was wearing,

which was above the knee, "looks much better on you." Respondent made the statement

when they were both standing in the doorway between the robing room and the courtroom.

There were other people in the general area but no one in the immediate vicinity.

10. In June 1995, in People v Pardobani et aI., a four-defendant bias case,

respondent asked Court Officer Lorecia Alston to apprise him whether any defendants were

late to court. One morning before the proceedings began, Ms. Alston went up to the bench

where respondent was standing and told him that two defendants were late; respondent

asked whether she knew why they were late; when Ms. Alston said "no," respondent said,

"Because they're on CP time." When Ms. Alston asked what he meant, respondent said,

"You know, colored people's time. You know, they have to take the train and come from

the projects ... [which] makes them late."



11. Kevin McGrath, Ir., a Kings County Assistant District Attorney, is totally

blind in his left eye and legally blind in his right. In order to read something, he must hold

it within a few inches of his face. On September 13, 1994, during People v Piczicara, Mr.

McGrath; the defense lawyer, Michael Millet, and respondent were having colloquy on a

possible disposition of the case. Mr. McGrath was reading his paperwork at the prosecution

table, leaning over the table to get close to the various documents to be able to read them

and answer the questions that he was being asked. Respondent then called him and defense

counsel to the bench, where respondent waived a rolled-up blue-back form in Mr.

McGrath's face and asked, "Do you see me?" Mr. McGrath said, "Yes, your Honor," then

put his hand on the blue-back and lowered it. Mr. McGrath believed that respondent was

making a reference to his vision by waving the blue-back in his face.

12. In December 1994, Mr. McGrath appeared before respondent for trial in

People v Santos. During the course of the two-day trial, respondent accused Mr. McGrath

of having broken a courtroom lectern by leaning on it and said that he would "teach" Mr.

McGrath "how to properly stand up in court." Respondent was "angry" and was "yelling"

at Mr. McGrath. He repeatedly accused him of breaking the lectern and said that he would

teach Mr. McGrath how to use it. Respondent was admittedly "distraught," "upset,"

"shocked" and "dismayed" that the lectern had been broken and felt that "it was like a part

of me that had gotten broken." He admits that his law clerk "calmed me down" by

assuring him that the lectern could be fixed.

13. A year later, in December 1995, respondent and Mr. McGrath met after

business hours at a restaurant bar near the courthouse. Respondent turned to Mr. McGrath
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and said, "And he's the one who broke my lectern." Mr. McGrath replied, "No, I didn't."

Respondent was "not kidding" or "jovial."

Upon the foregoing findings of fact, the Commission concludes as a matter of

law that respondent violated the Rules Governing Judicial Conduct then in effect, 22

NYCRR 100.1, 100.2(a), 100.3, 100.3(a)(1)* , 100.3(a)(2)*·, 100.3(a)(3)*·· and

100.3(a)(4)*···, and Canons 1, 2A, 3, 3A(1), 3A(2), 3A(3) and 3A(4) of the Code of

Judicial Conduct. Charges I and II of the Formal Written Complaint are sustained insofar

as they are consistent with the findings herein, and respondent's misconduct is established.

Respondent's mean-spirited, bullying tirades against prosecutors over a five-

year period reveal that he is a biased, intemperate judge who deliberately misapplies the law

and abuses judicial powers. Such qualities are inimical to the proper role of a judge who

must apply the law fairly, impartially and dispassionately after hearing both sides to a

dispute. By his pattern of contrary conduct, respondent has demonstrated that he poses a

threat to the proper administration of justice. (See, Matter of Reeves v State Commission

on Judicial Conduct, 63 NY2d 105, 110-11).

In 16 cases, respondent knowingly and intentionally abrogated the prosecution's

authority and subverted due process of law by disposing of properly-initiated criminal cases

without either the consent of the parties or trial. Without a legal basis to do so and without

• Now Section lOO.3(B)(1)
•• Now Section l00.3(B)(2)
••• Now Section l00.3(B)(3)
•••• Now Section lOO.3(B)(6)
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giving the prosecution an adequate opportunity to be heard, he dismissed 13 cases as

insufficient on their face, one "in the interest of justice" and two by adjournment in

contemplation of dismissal. These extra-legal dispositions were often accompanied by

impatient and personal criticisms of young prosecutors in obvious retaliation for their

insistence on following the policies of their offices rather than acceding to the more lenient

dispositions that respondent advocated. Respondent assumed the defense position in these

cases himself; little or nothing was heard from the defense attorneys.

In these cases and many other instances, respondent badgered young prosecutors

in cross-examination style and gave inappropriate "speeches" concerning social problems

and government policies. By that conduct, he gave the unmistakable impression that he was

biased in favor of the defense and against the police and the prosecution. Whether he, in

fact, harbors such bias is immaterial, for a judge must both be impartial and appear

impartial so that "the public can perceive and continue to rely upon the impartiality of those

who have been chosen to pass judgment on legal matters involving their lives, liberty and

property," (Matter of Sardino v State Commission on Judicial Conduct, 58 NY2d 286, at

290-91) . Weare convinced that the appearance of bias "is no less to be condemned than is

the impropriety itself," (~, Matter of Spector v State Commission on Judicial Conduct, 47

NY2d 462, at 466).

Respondent cannot justify his behavior as the need to "teach" inexperienced and

poorly-prepared prosecutors. Teaching need not involve angry screaming and humiliating

invective and is not effective when the lesson is that a judge may abandon the law and abuse

judicial authority. Neither the chaotic conditions of the courtroom (see, Matter of Friess,

1984 Ann Report of NY Commn on Jud Conduct, at 84, 88) nor the need to dispose of
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cases on a congested calendar (see, People v Douglass, 60 NY2d 194) are acceptable

explanations of such conduct. And the facts that other judges may follow some of the same

procedures (a fact not proven in this record) or that respondent handled many other cases

appropriately are irrelevant. It is no defense that other judges "may be similarly derelict,"

and consideration of cases properly handled by respondent would only establish "that his

behavior was erratic, which itself is inconsistent with a Judge's role." (Matter of Sardino,

.s.l!I2Q, at 291).

Respondent's wrongdoing is exacerbated by his failure to control his actions

over a five-year period and to change them even after numerous discussions about his

treatment of prosecutors with their superiors in both counties in which he sat as a Criminal

Court judge. (~, Matter of Sims v State Commission on Judicial Conduct, 61 NY2d 349,

357). The fact that he continually refused--until oral argument before the Commission--to

acknowledge that he had improperly disposed of cases also militates in favor of the strictest

sanction. (~, Matter of Shilling v State Commission on Judicial Conduct, 51 NY2d 397,

404).

A judge may not be removed for poor judgment or even extremely poor

judgment. (Matter of Cunningham v State Commission on Judicial Conduct, 57 NY2d 270,

275). The proper purpose of sanction is to protect the judiciary from unfit incumbents.

(Matter of Vonder Heide v State Commission on Judicial Conduct, 72 NY2d 658, 660).

But respondent's judgment is not at issue in this proceeding. By knowingly ignoring the

law and proper legal procedure in case after case, while simultaneously attacking the

prosecution and arguing the defense himself, respondent effectively destroyed public

confidence in his ability to properly perform the duties of a judge and harmed public
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perception of the judiciary as a whole. (See, Matter of Esworthy v State Commission on

Judicial Conduct, 77 NY2d 280, 283). Every person who enters a courtroom -- whether

attorney, defendant, complainant or observer--has the right to expect that the judge will

follow the law and treat those before the court with dignity and fairness. To permit a judge

who repeatedly does otherwise to remain on the bench would erode the image of the state's

judiciary as an independent and honorable one.

By reason of the foregoing, the Commission determines that the appropriate

sanction is removal.

Mr. Berger, Ms. Brown, Ms. Crotty, Judge Luciano, Judge Marshall, Judge

Newton and Judge Salisbury concur as to sanction.

Judge Luciano, Judge Marshall and Judge Newton dissent with respect to

Specification 330 of Charge I and vote to sustain that allegation.

Ms. Brown, Ms. Crotty, Judge Luciano and Judge Marshall dissent as to

Specification 342 of Charge I and vote to sustain that allegation.

Mr. Goldman dissents as to Specifications 7, 18, 19, 23(a), 27, 28, 33, 236

through 242,250 through 257,258 through 259,261 through 269,277 through 283,294

through 302,303 through 309,310 through 315,316 through 319 and 320 through 328 of

Charge I and as to Paragraphs 5, 12 and 13 of the findings of fact herein and votes that

those allegations be dismissed.

Mr. Coffey, Mr. Goldman and Judge Thompson dissent insofar as the majority

finds that respondent's actions conveyed the appearance of bias.

Mr. Coffey, Mr. Goldman, Mr. Pope and Judge Thompson also dissent as to

sanction and vote that respondent be censured.
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CERTIFICATION

It is certified that the foregoing is the determination of the State Commission on

Judicial Conduct, containing the findings of fact and conclusions of law required by Section

44, subdivision 7, of the Judiciary Law.

Dated: October 24, 1997
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APPENDIX A

As to Specification 6 of Charge I:

1. In September or October 1993, respondent asked Bronx County Assis
tant District Attorney Nancy Rothenberg Mukasey why she was acting "like such a Nazi"
in making certain plea offers and bail recommendations, which respondent regarded as
harsh.

As to Specification 7 ofCharge I:

2. On another occasion during which Ms. Mukasey was appearing on a
case, she identified herself as appearing "for the People." Respondent then: (a) stood up,
took offhis robes and pointed at her; (b) said, "For the people? You don't represent the
people;" (c) directed her to face the defendant and the other defendants and spectators in
the courtroom; and, (d) said, "Those are the people. And look at the defendant. That's
the people."

As to Specification 8 of Charge I:

3. On numerous other occasions, on and off the bench, respondent referred
to Ms. Mukasey as "the Princess" and "Princess Nancy," both directly to Ms. Mukasey
and when speaking about her to other prosecutors.

As to Specification 9 ofCharge I:

4. Between January 1993 and April 1994, respondent referred to Bronx
County Assistant District Attorney Garmon Newsom on numerous occasions as "Mr.
Nuisance."

As to Specifications 10 and 11 of Charge I:

5. Between October 1993 and April 1994, on the bench, respondent regu
larly referred to Bronx County Assistant District Attorney John Dillon as "the Marshal"
or "Marshal Dillon," and, on numerous occasions, harshly criticized Mr. Dillon when he
did not accede to respondent's request for a lower plea offer. Respondent also called Mr.
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Dillon a "good little soldier" from the bench on numerous occasions when he insisted on
adhering to his office's plea policies.

As to Specification 12 of Charge I:

6. In October 1992 and April 1993, respondent called Bronx County As
sistant District Attorney Renee Fortain a "good little soldier" from the bench on several
occasions when he did not agree with her plea offer, bail recommendation or request for
an Order of Protection.

As to Specifications 13 and 14 of Charge I:

7. In late 1992, respondent: (a) berated Bronx County Assistant District
Attorney Joanne Joyce from the bench when she would not accede to respondent's re
quest that she make a plea offer more favorable to the defendant; and, (b) shouted and de
risively asked whether a misdemeanor would represent "a stripe on your arm [and] a
notch on your belt." Respondent later apologized to Ms. Joyce because he learned she
became upset, but he still believes his comments to her were appropriate, and he was
shocked that she was upset by the comments. Thereafter, respondent called Ms. Joyce a
"good little soldier" from the bench on numerous occasions when she adhered to her of
fice policies on plea offers.

As to Specifications 15 and 16 of Charge I:

8. Between April and October 1993, respondent called Bronx County As
sistant District Attorney James Ferguson a "good little soldier" or a "good little soldier
boy" from the bench on several occasions. Respondent also repeatedly told Mr. Ferguson
that certain other prosecutors assigned to respondent's court were "incompetent,"
"bullies·" and "unjust" because they made plea offers and bail recommendations which
respondent regarded as harsh and because they would not reduce their recommendations
as respondent wanted. Often respondent would yell while making these remarks, get red
in the face and accentuate his anger by standing at the bench, putting his hands on his hips
and staring at Mr. Ferguson in a "penetrating" way.
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As to Specification 17 of Charge I:

9. On several occasions in 1993, respondent raised his voice in anger,
paced behind the bench and called Bronx County Assistant District Attorney Sharon
Braunstein a "mannequin" and a "puppet" when she would not deviate from her office
policies on plea offers.

As to Specification 18 of Charge I:

10. In September 1993, at an arraignment in which Bronx County Assis
tant District Attorney Jacqueline Hattar requested that bail be set at $5,000, respondent
got very angry, got red in the face, stood up at the bench, glared at Ms. Hattar, told her to
"look at the defendant," and said: "Miss Hattar, you may have that kind of money. You
may come from a middle class background and have that kind ofmoney ... to make bail,
but look over at this defendant. I want you to stop for a moment and look over at this de
fendant. Do you think this defendant has that kind of money to make bail so that he can
go home?"

As to Specification 19 of Charge I:

11. Between June and September 1994, after Kings County Assistant Dis
trict Attorney Laura Noble made a plea offer in a case, respondent pointed to the defen
dant and said in a loud, demeaning and angry voice that Ms. Noble should "look at the
defendant" before making another plea offer and that, if she looked at the defendant, she
would lower her offer.

As to Specification 20 of Charge I:

12. On November 18, 1992, in the course ofpresiding over People v. Ed
gar DelaRosa and David Rodriguez, respondent disagreed with the position being as
serted by Bronx County Assistant District Attorney Deborah Fried-Rubin. Respondent
told her, from the bench, that she was "unprofessional," that he "could not accomplish
anything with" her because "you always have to be right," that she was "too lofty" to ap
pear again in his court on the case, that the case would be adjourned and another prose
cutor "with a little more reason and a sense ofjustice will come back and handle the
case," and that he did "not like [her] attitude."
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As to Specification 21 of Charge I:

13. In March 1993, while presiding over arraignments, respondent twice
called Bronx County Assistant District Attorney Mark Brisman to the bench ex parte and
told him to lower his bail recommendations in certain drug cases because respondent was
setting bail in lower amounts than Mr. Brisman was recommending, and said, "You're
making me look bad in front of the audience." Respondent did not want prosecutors to
recommend higher bail than he would set, in part, because he did not want to be criticized
for setting low bail.

As to Specification 23 of Charge I:

14. From 1992 through 1995: (a) respondent told various prosecutors not to
recommend bail in amounts less than $750, which he considered "poor man's bail," be
cause he did not believe that defendants should be held on bail lower than $750, and he
did not set bail lower than that amount; and, (b) at times, when prosecutors asked for bail
that was too high by respondent's standards, he accused them of misleading the court.

As to Specifications 25 and 26 of Charge I:

15. Between January and February 1995, respondent frequently told Kings
County Assistant District Attorney Michael Packer that he had "no guts" because he
would not make more lenient plea offers than approved by his supervisors. In one con
versation, respondent said that Mr. Packer's supervisor, Jodi Mandel, was "incompetent,"
"didn't understand the system" and "didn't know what was going on."

As to Specification 27 of Charge I:

16. In November 1994, in response to a series of plea offers made by Kings
County Assistant District Attorney Lewis Lieberman which respondent regarded as harsh,
respondent stated to Mr. Lieberman: "Don't you understand that all you're doing is put
ting poor black men injail?" When Mr. Lieberman replied, "Judge, I have a lot ofpoor
black victims," respondent got very angry and said, "Don't speak to me that way [or] em
barrass me in my courtroom."
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As to Specification 28 of Charge I:

17. In the summer of 1994, when Kings County Assistant District Attorney
Dawn Bristol made a plea offer that respondent believed was too harsh in a case involv
ing an alleged car theft by a defendant who is black, respondent called Ms. Bristol to the
bench. He expressed his unhappiness with the plea offer and told Ms. Bristol, who is Af
rican-American, that she did "not understand the plight of the African-American male."

As to Specification 31 of Charge I:

18. During the week of October 10, 1994, Assistant District Attorney
Aaron Nottage appeared before respondent in a criminal mischief case involving a broken
window, and he made a plea offer which included restitution in the amount of$500.
Without any discussion, respondent started yelling at Mr. Nottage and said that Mr. Not
tage did not understand "these people" because of his "middle class background." Later
that day, in court, respondent asked Mr. Nottage, "Where did you get your education, off
of the back of a milk carton?"

As to Specification 32 of Charge I:

19. On January 10, 1996, Robert Codrington, a defendant who was sched
uled to appear before respondent in Kings County, was arrested outside the courtroom on
a charge that he had violated parole. The prosecutor assigned to the case, Michael Ryan,
had notified the defendant's parole officer that the defendant would be in court, and the
parole officer had the defendant arrested before the court proceeding. The next day, re
spondent saw Mr. Ryan in the courthouse corridor, angrily referred to the defendant's ar
rest and said that if Mr. Ryan "ever pulled anything like that again, [he] would regret it."
When Mr. Ryan replied that he always treated respondent with respect and courtesy and
asked whether he could comment, respondent said, "No," and demanded to speak to Mr.
Ryan's supervisor.

As to Specification 33 of Charge I:

20. On October 25, 1993, Bronx County Assistant District Attorney John
Dillon appeared before respondent in People v. Jerry Langley, an assault case in which
the complaining witness was a police officer. Mr. Dillon refused to accede to respon
dent's request to dispose of the case with a violation or an adjournment in contemplation
of dismissal, and the matter was set down for trial before another judge. After the
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proceeding, respondent told Mr. Dillon not to be "naIve," that the nature of the police of
ficer's injuries indicated that it was the officer who had assaulted the defendant, that
"police officers lie all the time about these things" and that the officer was not credible.
Respondent often commented to Mr. Dillon that police officers were not credible.

As to Specifications 36 and 37 of Charge I:

21. Respondent engaged in the foregoing conduct, notwithstanding many
admonitions from senior prosecutors that his conduct was improper. From June 1991
through October 1993, on more than 30 occasions, Assistant District Attorney Joseph
Ferdenzi, then the Bureau Chief of the Bronx County District Attorney's Criminal Court
Bureau, spoke to respondent about his "negativity" toward prosecutors and about his
harsh and otherwise inappropriate treatment of and comments to the prosecutors appear
ing before him. Mr. Ferdenzi told respondent that he was being "overly aggressive" and
emotional in speaking to prosecutors and that he was "unduly harsh with the assistants,
yelling at them and demeaning them and belittling them." Mr. Ferdenzi warned respon
dent that he could "get himself into trouble" because ofhis inappropriate behavior and
said that, if respondent was unhappy with the policies and training that prosecutors were
getting, he should "yell" at him, not the young prosecutors. Respondent at times agreed
with Mr. Ferdenzi and acknowledged having lost his temper, and he said he would "try to
calm down" in court. During that same time period, ChiefAssistant District Attorney
Barry Kluger of Bronx County had several similar conversations with respondent.
Moreover, respondent knew that the District Attorneys' offices were compiling tran
scripts "to warehouse complaints against me."

22. From June 1994 through January 1996, several senior prosecutors in
Kings County spoke on at least nine occasions with respondent about his harsh and oth
erwise inappropriate treatment of and comments to the prosecutors appearing before him.

As to Specification 22 of Charge I and Specification 360 of Charge II:

23. In June and July 1993, respondent presided over People v. Robert
Rudland. On July 1, 1993, Bronx County Assistant District Attorney Bernadette Perez
filed a written motion to reargue respondent's decision permitting an expert to present an
opinion on the complaining witness's veracity based upon the expert's in-court observa
tions of the witness's testimony.
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THE COURT: You are absolutely right because I am in control here and you
are not. If you do not like it, it is too bad. Is that clear?

MR. FERGUSON: As we are clear on the record.

THE COURT: Is that clear?

MR. FERGUSON: I am denied the opportunity to make a record.

THE COURT: You are entitled to talk when I tell you to talk.

MR. FERGUSON: We are entitled to make a record.

THE COURT: You are wrong. Where does it say that? When I say the case is
on and I am ready to listen to you, then you are entitled to talk, but you are not
entitled to say anything you want to say. Is that clear? Just tell me yes or no.

MR. FERGUSON: It is not clear.

THE COURT: Well, you should understand it. Go talk to somebody about it.
Second call. Get somebody with more authority than you have to come down and
explain that. Don't you dare talk to me like that.

COURT OFFICER: Step in.

THE COURT: Is that opposed?

MR. FERGUSON: Excuse me?

THE COURT: Is that opposed?

MR. FERGUSON: Is it opposed?

THE COURT: Yes. Outrageous.

As to Specifications 258 through 269 of Charge I:

39. Armando Ventura's parents brought felony larceny charges against him
for stealing items from the home and using the father's ATM card to withdraw $1,500
from the father's bank account. The defendant had a drug problem and had failed to
complete various voluntary drug treatment programs.

40. On August 18, 1993, respondent presided over the case. The
prosecutor assigned to the case, Stephen Saltzman, was not in court. The Legal Aid
attorney, Mira Gur-Arie, told respondent on the record that the prosecutor's offer was a
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Class A misdemeanor and that the defendant would enter a drug program at Rikers Island
on a deferred sentence of one year (to be effected if the defendant failed to complete the
program).

41. Respondent, in the absence of Mr. Saltzman, said:

That is typical of Mr. Saltzman's bureau and Mr. Saltzman. So, let's
adjourn the case. No. I want to see me [sic] Saltzman and/or see someone
with familiarity with the case. Second call.

42. On second call, respondent asked Mr. Saltzman whether he would
agree to a reduction from felonies to misdemeanors and a drug program. Mr. Saltzman
replied, "Yes. So long as the condition of the plea is that there would be a year period of
probation as well." Respondent replied, "That would be acceptable to the Court," and
the matter was adjourned.

43. On the adjourned date, August 30, 1993, there was a meeting in
chambers among respondent; Mr. Saltzman; his supervisor; Warren Walters, a new
defense attorney, and the defendant's parents. At this meeting, respondent persuaded the
parents not to prosecute their son, telling them, in essence, that they would effectively be
jailing their son ifhe did not complete the drug program. Respondent explained that, if
their son did not complete the mandated program, respondent would have to sentence him
to jail, and respondent would prefer an adjournment in contemplation of dismissal and
voluntary drug treatment.

44. On first call ofthe case, prior to the conference in chambers, a
prosecutor had proposed the offer of an "A misdemeanor" and probation, to which
respondent said: "Forget it," and added, "Probation is inappropriate...." On second call,
after the conference in chambers, Mr. Saltzman repeated the offer of a Class A misde
meanor conviction, probation, and, as a condition ofprobation, a residential drug
program. Respondent, inter alia, then announced that he was going to release the
defendant and stated:

THE COURT: And have you consulted with the--with these people--who you
refer to as the complainants--as to whether or not they want an order of protection?
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These people--who you call the complainants--are the mother and father ofMr.
Ventura, with whom I've had a conversation in chambers, who have indicated that
they do not want to participate in the criminal prosecution of their son.

So my first question is: Have you asked them whether or not--

MR. SALTZMAN: I will verify--

THE COURT: You can ask them right now, because I'm going to parole the
defendant. And the question is, whether or not when I parole him, I issue an order
of protection.

Mr. Walters, is the representative from Day Top here?

MR. WALTERS: Yes.

THE COURT: This is a case where, at the request of the defendant's attorney,
the defendant is staying in Rikers Island. Mr. and Mrs. Ventura, would you step up
here, please.

45. When the defendant's parents approached, respondent directed them
not to stand with Mr. Saltzman. Respondent was angry and yelled at Mr. Saltzman.
Respondent blamed Mr. Saltzman for imposing himselfon the defendant's parents and
forcing them to go through the criminal justice system, even though they had commenced
the case by filing charges; accused Mr. Saltzman ofpromoting his own personal position
when he tried to state the "People's" position; announced that it was his "decision" that
the defendant "not be prosecuted"; the following colloguy then took place:

THE COURT: Let me ask you this, Mr. Saltzman, what would constitute, in
your view, the completion of the drug program?

MR. SALTZMAN: For the defendant not to leave at all, to cooperate with
whatever service this program provides, and to leave at such a time when the
program feels it is appropriate for him to leave.

THE COURT: Mr. and Mrs. Ventura, would you like to participate in this case
to the extent of having to testify against your son in court if you're asked to do so?

MR. VENTURA: No.

MRS. VENTURA: No.
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THE COURT: Now, Mr. Saltzman, did you hear what these people just said?
They want their son to go to a drug program. They don't want you to be involved in
their lives anymore, you or the People. Does that have anything to do with your
decision?

* * *

THE COURT: Now, would you like to reconsider your decision and adjourn
the case in contemplation of dismissal so that you can have the parents not have to
come back here, so we can have the defendant--and if you look at them, their [sic]
nodding their heads saying that's what they want to do.

MR. SALTZMAN: Judge, I understand their beliefs. All factors have been
taken into consideration, and the decision of the District Attorney's Office is to
proceed with this case as stated previously.

THE COURT: The defendant is paroled.

* * *

MR. SALTZMAN: Is that being adjourned into Jury Part I?

THE COURT: No. It's going to stay here, because I think in a month, Mr.
Saltzman, either I'm going to have a conversation with your bureau chief, or your
[sic] going to have a conversation with the parents of the defendant and you're
going to make a different decision.

Because I don't think that this is the People's decision, I think it's your deci
sion. It's unfair and unjust, and I think that the case should be adjourned in contem
plation of dismissal.

MR. SALTZMAN: I don't appreciate your characterization that this is my
decision personally. It's been discussed with a number of supervisors, and it's the
decision of my bureau--

THE COURT: Well, I think that your entire bureau should become more
enlightened. Sometimes I hear people from your bureau come into court and they
say they're prosecuting this case because the complainant is interested and they
want the case prosecuted.

Here is a case where two people--the mother and father--had been forced to
bring charges against their son. They don't want the case prosecuted, they want not
to have you involved in this, ask them. And your [sic] going to prosecute anyway.

So I think--and this is the last word--I think that somebody ought to re-examine
the policy.

MR. SALTZMAN: If I may complete the record?
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THE COURT: No, you may--listen, I think enough has been said. We have
spent enough time on this in chambers. I spoke to both parents, I heard them. I
spoke to the social worker, I heard--and I heard you.

I still disagree with you. And I don't appreciate the position that you're taking
either. I think that the just decision in this case is an A.C.D., but you have the
power.

So I will put this case on again September 27th. That's the end, Mr. Saltzman.
That's the end.

MR. SALTZMAN: Judge, I would like to--

THE COURT: Thank you. I would like-

MR. SALTZMAN: May Ijust ask ifI can complete the record?

THE COURT: Mr. Saltzman, no, you may not. That's the end of it.

MR. SALTZMAN: Okay. Thank you.

46. The defendant was released, was not compelled to attend the drug
treatment program, did not complete the drug program, was arrested on new felony drug
charges shortly thereafter and was sentenced by another judge to a term of two-to-six
years in prison.

Respondent believes that nothing he said to or about Mr. Saltzman was
Improper.

As to Specifications 270 through 276 of Charge I:

47. On September 14, 1993, respondent presided over People v. Gary
Henderson. The defendant was charged with Criminal Possession of a Controlled
Substance as a felony, which was reduced to a Class A misdemeanor. When Assistant
District Attorney Gary Certain announced that he was "showing the lab report to the
defense counsel, and filing with the Court," respondent cut in and said, "We try to call
People by their names as much as we can."

48. When Mr. Certain offered a Disorderly Conduct plea with 12 days
community service, respondent said it was "unacceptable" and "unreasonable." Mr.
Certain's alternative offer was a Class B misdemeanor and five days community service,
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which respondent called "even more ridiculous," and he asked counsel to approach the
bench.

49. At that point, another prosecutor stated his appearance for the record:
"Garmon Newsom II, office ofthe District Attorney." Respondent immediately said:

THE COURT: Mr. Newsom, Mark Twain once said, if! could quote him
accurately, that he hoped that People would do the right thing, because sometimes it
would please some people and sometimes it would astonish some people.

Ifyou ever did the right thing in a courtroom, it would astonish me. It might
please the defendant.

50. Respondent and Mr. Newsom then discussed the People's basis for
wanting the defendant to plead to a Class B misdemeanor, and, as Mr. Newsom described
the events leading to the arrest, the court reporter asked him to speak more slowly. The
following colloquy then took place:

THE COURT: It's Mr. Newsom's discourteous attitude that is resulting in him
speaking in a fast rate using a tone of voice that you can't understand.

MR. NEWSOM: I object to that, which is inaccurate and not true.

THE COURT: Repeat what you had to say.

MR. NEWSOM: The defendant removed a bag from his pocket, a clear plastic
bag, tossed it to the ground, and the officer saw the bag, retrieved the bag and given
that it was clear, seeing that the vials were in the bag--

THE COURT: Ms. Aarons, would you like to make a motion to suppress?

MS. AARONS: Yes. May I add that the recitation given at arraignments [sic]
was a police radio run of six individuals firing shots. Cops arrive and saw
defendant stuffing something in his pants.

THE COURT: Facts don't mean anything to Mr. Newsom.

MS. AARONS: I am sure that is sometime.

MR. NEWSOM: Another unprofessional response from the judge.

THE COURT: Mr. Newsom, if you make one more comment like that, I will
have you removed from the courtroom.

MR. NEWSOM: I will volunteer.
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THE COURT: Then leave.

51. At that point, Mr. Newsom left the courtroom, and respondent
adjourned the case and asked to see the bureau chief.

52. Respondent testified that his comment about Mr. Newsom's alleged
discourtesy in speaking too fast for the court reporter to transcribe was appropriate.
Respondent's reference to Mr. Newsom's discourtesy was spoken in a volume louder
than Mr. Newsom was speaking and loud enough for spectators in the rear ofthe
courtroom to hear.

As to Specifications 277 through 283 of Charge I:

53. Francisco Nieves, Adalberto Aponte and Carlos Rosario were arrested
for several crimes, including possession ofa weapon, ammunition and a bag of cocaine.
They were allegedly behind a counter in a store, near the gun and the cocaine. On
September 2, 1993, respondent stated that he was inclined to dismiss because none of the
defendants could be connected to the gun.

54. Respondent stated, "You have one gun found -- ifyou believe the
police officer -- behind a counter, ifwe believe the police officer."

55. Assistant District Attorney James Ferguson, a supervisor, then made an
appearance. Respondent told Mr. Ferguson that the accusatory instrument was
insufficient, then asked:

Now, are there facts that you can allege if you were given the opportunity
that would make out the charges, because if you don't have facts in your
possession at this time, then I'm going to dismiss the charges.

56. Mr. Ferguson began to respond and was interrupted by respondent,
who, in the following colloquy, was standing with his hands on his hips, was shouting,
was red in the face and was staring in a "penetrating" fashion:

MR. FERGUSON: As to all possession charges: the fireworks, the marijuana
that was found on the person of two of the defendants--

THE COURT: That I can take care of easily. What about the gun?

MR. FERGUSON: The ammunition and the weapon, Your Honor, our
position as to the Possession of the Weapon and the Ammunition is that the
defendants were behind the counter.
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In addition, the defendant's [sic] statements that "we just work here,"
defendants Rosario's statement that "it's my father's store," we believe also
supports the People's case--

THE COURT: How does the fact--no. No, I'm interrupting you because I
think that you have not made it yet, so I'm--

MR. FERGUSON: Judge--

THE COURT: Excuse me. I ask the questions, you answer. When I talk,
you're quiet, because sometimes I don't have to hear what you have to say. What I
want to hear is an answer to a question that's going to persuade me to give you an
adjournment.

MR. FERGUSON: That's what I was about to finish but--

THE COURT: Excuse me, but the way you were going was off in a direction
that I didn't think was answering my question. Does the fact that a person working
in a store where a gun is found make them responsible for possessing it?

MR. FERGUSON: That fact alone--the People would be hard pressed to prove
that person was in possession of the weapon. If I may be able to make a full record--

THE COURT: Please, Mr. Ferguson, right now I'm asking you questions. The
answers to the questions are supposed to be short and clear. The next question is-
assuming that your next statement is true--is the fact that a person's father owns the
store enough to make the son responsible for the possession?

MR. FERGUSON: With additional facts that I believe the People can allege.

THE COURT: Tell me what--but that fact alone is not enough; is that right?

MR. FERGUSON: Judge, what I'm arguing--what I'm trying to argue is the
totality of the circumstances--

THE COURT: The totality of the circumstances, Mr. Ferguson, is not the law
in this state.

MR. FERGUSON: You're not permitting me to make a record.

THE COURT: But please don't say that again. Please don't say I'm not
permitting you. I'm asking that you respond to me. We have not finished this.

MR. FERGUSON: I'm just asking--

THE COURT: Please don't talk while I'm talking. Respond to the questions
that I ask and then say, "May I continue?" And then I will make a decision whether
you get to continue or not, do you understand that?
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MR. FERGUSON: No, I don't.

THE COURT: Third call. I didn't stop you from making a record.

MR. FERGUSON: You stopped me from making a record.

THE COURT: I didn't stop you from making a record. Go find someone to
tell you how to act in court, Mr. Ferguson. You have a bunch of new people, Mr.
Ferguson, you're putting on a show for the new people and the people in the
audience.

MR. FERGUSON: I resent that and I believe that it's unprofessional and
inappropriate.

THE COURT: I don't think it's inappropriate. I'm telling you, when a Judge
asks you to answer a question you don't interrupt.

MR. FERGUSON: I have not interrupted--

THE COURT: Third call. You're the one who drafted this. If you draft a
complaint--

MR. FERGUSON: I did not draft this complaint, judge.

THE COURT: Then don't defend it, Mr. Ferguson.

MR. FERGUSON: It's my job as a Prosecutor--

THE COURT: I'm sorry, Mr. Ferguson, you're job is to do justice, not to
stand up and make arguments that are not based on the law of [sic] the facts.

MR. FERGUSON: I'm trying to make arguments based on the facts--

THE COURT: Mr. Ferguson, when a Judge asks you a question, you answer
it. You don't go off and talk about what you want to talk about. Now, sit down.

As to Specifications 291 through 293 of Charge I:

57. Kurt Jensen had been sentenced in 1985 to serve five days in jail or pay
a fine of$25.00, on a conviction for Disorderly Conduct. The defendant did not satisfy
the sentence, and ten years later, on April 3, 1995, he was brought before respondent on a
warrant.

58. When Assistant District Attorney Stacey Blanshaft asked respondent to
execute judgment, respondent harshly said on the record that "nobody with any sense of
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justice" would make such a recommendation. Even though the defendant had been
sentenced by another judge and had evaded the consequences for ten years, respondent
vacated the sentence and told the defendant, "Have a good life."

As to Specifications 294 through 302 of Charge I:

59. Michael Jackson was charged with felony assault; misdemeanor
assault; Harassment, second degree, and Criminal Possession of a Weapon, fourth degree.
The accusatory instrument alleged that the defendant had repeatedly hit a woman with a
beer bottle in the head, neck and side, and punched her repeatedly, causing substantial
pain and bruises and swelling on her head and torso. The defendant was held by another
judge on $1,500 bail.

60. On May 15, 1995, the case came before respondent. On motion of
Assistant District Attorney Ann Nielsen, the felony assault was dismissed. Respondent
asked various questions about the complainant's injuries and treatment, and Ms. Nielsen
advised the court that the defendant had threatened to kill the complainant and that she
was awaiting medical records.

61. When the colloquy turned to the issue of bail, respondent yelled at Ms.
Nielsen:

MS. NIELSEN: The injuries were serious enough.

THE COURT: No, they're not serious. ADA's who have taken training
programs in Mr. Hyne's [sic] office, who have no serious physical injuries are
charged under the charge of 120.05, which you moved to dismiss. Isn't that
correct?

MS. NIELSEN: That's correct, your Honor.

THE COURT: Thank you. You don't even have physical injuries because
under 120.05, using a dangerous instrument, you have to have physical injuries,
because bruising and swelling is not physical injury.

MS. NIELSEN: We have to await the medical records.

THE COURT: Somebody should not have to sit injail while they're innocent
because they don't have five hundred dollars. Now, they're all on the same playing
field, you tell me you want bail the same?

MS. NIELSEN: We don't know he's innocent.

THE COURT: Did you really just say that?
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MS. NIELSEN: I don't mean to imply anything.

THE COURT: Let's try this again. Did you really just say that?

MS. NIELSEN: I said, we did not know whether--

THE COURT: He's entitled to the presumption of innocence.

MS. NIELSEN: Well--

THE COURT: I'm not Bozo the Clown, I'm not Ronald McDonald, when I
ask you questions, I'm the Judge and who are you? You are an A.D.A., right?

MS. NIELSEN: That's correct.

THE COURT: So I asked you the questions about the seriousness of the
injuries and the extent of the injuries, because I'm interested. I don't do it as some
law school exam, I do it because I'm determining somebody's liberty, which you
don't care about. Now, you tell me the answers to the questions I asked you and
then you answer the questions that I ask. The question is, do you want me to keep
the bail the same, yes or no?

MS. NIELSEN: Yes, Judge.

THE COURT: And what's your reason and don't start with it's a serious
injury, because it's not. We've already decided that, because you moved to dismiss.
Let's go on for your next reason. This is a Courtroom.

MS. NIELSEN: One minute, your Honor. He's got unverified community
ties, he has a history of bench warrants in the past, so based on those factors,
People's position is--

THE COURT: Mr. Chisam [defense attorney]?

62. Respondent then released the defendant.

As to Specifications 303 through 309 of Charge I:

63. John Roman had been held on $200 bail for five days on charges of
Assault, Harassment and Endangering the Welfare of a Child. On March 29, 1995,
respondent lectured Assistant District Attorney Keith Braunfontel on the subject of bail,
accusing him of having deprived the defendant of his liberty, notwithstanding that it was
another judge who had set the original bail. Respondent stated:
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Who stays injail for not having $200.00? Poor people. That's not right. It
matters not that the detective is unable. You deprive a person of his liberty; made
them go to jail for five days because he didn't have $200.00. That's not right.
Outrageous.

64. When the audience reacted, respondent told them to desist from such
conduct. The following colloquy then took place:

THE COURT: ... This is outrageous. Now, what do you want to do with this
case?

MR. BRAUNFONTEL: People are going to offer a B, conditional discharge,
and 35 hours--

THE COURT: He's not taking a B and he's not taking 35 hours. You're not
ready.

MR. BRAUNFONTEL: Your Honor--

THE COURT: Listen to me, don't tell me what you think unless you were
present. And if you were present, you shouldn't be a prosecutor, right? And you
didn't have anyone put in a sworn statement, right?

So he's not pleading guilty to a crime in this case, and he's not taking 35 hours,
especially after he did five days in jail, which you couldn't have gotten because you
couldn't convict him of a crime and get a Judge to sentence him to the prison time.

Now, all you have to say now is you're not ready. Tell me whether or not you
want an order of protection and then I'll hear from Mr. Stello, who will tell you
himself that he doesn't want the plea.

Isn't that right?

MR. STELLa [Legal Aid]: Correct, Judge.

65. When Mr. Braunfontel requested two Orders ofProtection, one for the
defendant's mother and the other for the defendant's sister, respondent again erroneously
accused Mr. Braunfontel of a decision which was actually rendered by another judge,
saying, "And you accommodated her and put him in jail for five days because he didn't
have $200.00."
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As to Specifications 310 through 315 of Charge I:

66. On September 2, 1995, Juan Lopez appeared before respondent on
charges of Operating a Motor Vehicle Under the Influence ofAlcohol, with a blood
alcohol level of .21. Assistant District Attorney Joseph Sack offered a guilty plea with a
proposed $300 fine. The defendant pleaded guilty, and, in the midst of the allocution, Mr.
Sack realized that there were two "Lopez" cases on the calendar, both involving D.W.I.
charges, and that the cases had been confused. When Mr. Sack and a senior prosecutor,
Kathleen Rice, called the mistake to his attention, respondent said it was too late to undo
the "contract" that had been entered, even though the allocution had not been completed,
that "contract" law is inapposite, and that there was no legal reason to proceed with a
mistaken plea by the wrong defendant. At one point, respondent invited Mr. Sack to ask
for a second call, then immediately said, "Application denied," when Mr. Sack did so.

As to Specifications 316 through 319 of Charge I:

67. Andres Torres was charged with Assault and Criminal Possession ofa
Weapon. He appeared before respondent on September 2, 1993. Respondent criticized
Assistant District Attorney Garmon Newsom in the following colloquy:

THE COURT: Is this your first appearance in Court?

THE DISTRICT ATTORNEY: No, sir.

THE COURT: Take your hands out of your pockets. I'm not sir, I'm the
Judge. My last name is Duckman.

THE DISTRICT ATTORNEY: People are offering--

THE COURT: That's funny, isn't it Mr. Newsome [sic].

Sit down Mr. Newsome.

THE DISTRICT ATTORNEY: Yes, sir. * * * Judge, I can't, I'm really
supposed to stand up there.

[After Assistant District Attorney Newsom declined the suggestion of an
ACD]:

THE COURT: What's your -- was that your personal judgment or was that
something that another Assistant District Attorney told you to say?

THE DISTRICT ATTORNEY: I don't have the authority to do that.
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THE COURT: That's the right answer. You don't have the authority to do it
without talking to somebody.

THE DISTRICT ATTORNEY: Exactly.

THE COURT: I know that. I have been here before. That's why I asked if
you did.

As to Specifications 320 through 328 of Charge I:

68. John Galindo was charged with Disorderly Conduct and related
charges stemming from his allegedly throwing a bottle at a police officer who was
arresting someone else. On September 2, 1993, respondent stated that he wanted two
misdemeanor charges reduced to a violation. When the prosecutor noted that the charges
had only been filed four days earlier and that the People needed time to get a supporting
deposition, respondent twice said there is "no case" here. The following colloquy then
took place:

THE COURT: What's the case?

THE DISTRICT ATTORNEY: That he threw a bottle at an officer.

THE COURT: What does that mean?

THE DISTRICT ATTORNEY: At the very least, he menaced or harassed the
officer.

THE COURT: You can't menace a police officer. You know that.

THE DISTRICT ATTORNEY: I'm not speaking in--

THE COURT: Tell me what the facts are that make out the fact that he threw
the bottle at the officer... I want to know what's going on. Just tell me. You are the
one who offers the disorderly conduct because you looked at the facts and you made
an informed decision.

Tell me a little bit more about this incident. Again, those cases don't get
prosecuted in this Court at trial.

Now, tell me that this is different, somebody is being arrested and you -- you
push a police officer and then what happens?

THE DISTRICT ATTORNEY: He threw a bottle at the officer.

THE COURT: What do you mean?

THE DISTRICT ATTORNEY: He picked up a bottle and threw it. A motion
such as this, Your Honor:
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THE COURT: However, how far from the police officer was the bottle?

THE DISTRICT ATTORNEY: I don't know.

THE COURT: So how do you know he threw it at him?

THE DISTRICT ATTORNEY: Because that's what he asserts and that's what
the officer is claiming.

THE COURT: Then you have a sworn statement by the officer. You don't
have anything.

THE DISTRICT ATTORNEY: Not the officer, not the officer who wrote it.

* * *

THE COURT: ... This is your case. Is this case going to be dumped into the
lap of one ofthe People who clearly don't know what they are doing?

THE DISTRICT ATTORNEY: No, it's clear.

THE COURT: Let's dispose of this so he can take care of the case in New
York county. Why should he have to come back here?

Do you think this is a case?

How many of these cases are ever prosecuted in this building because your vast
experience --

THE DISTRICT ATTORNEY: Your Honor, -

THE COURT: Do you have a different answer?

THE DISTRICT ATTORNEY: No. I am relying on your-

THE COURT: If that's true then dispose ofthis case.

THE DISTRICT ATTORNEY: I stopped relying on it at this point and I'm not
offering anything lower than an A misdemeanor.

THE COURT: Why? You can't make out a misdemeanor. You couldn't
select six People from this community and put them on ajury and tell them you will
be their best friend and get a conviction in this case. Please, dispose of this.

THE DISTRICT ATTORNEY: I disagree with that. The offer at this time is a
B misdemeanor.

69. Other than noting his appearance, the only words spoken by the
defense attorney in this eight-page transcript were to confirm that the defendant had a
pending drug case in Manhattan. Subsequently, the defendant pled guilty to a Disorderly
Conduct charge covering the entire case and was sentenced to a jail term of 15 days.
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70. Specifications 29 and 30, 89, 231 through 235 and 284 through 290 of
Charge I are not sustained and are, therefore, dismissed.
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APPENDIXB

As to Specifications 38 through 61 of Charge I:

1. Alvin S. was accused of Menacing, third degree, for pointing "what
appeared to be a silver semi-automatic pistol" at the alleged victim and several children,
causing the alleged victim "to fear serious physical injury." On April 7, 1994, at
arraignment, respondent asked about the "disposition" of the case. When defense counsel
replied that the prosecutor wanted "to approach" the bench, respondent replied, "No, it's
an ACD or it's dismissed." When Assistant District Attorney Richard Petrillo said he
would "object to that," respondent replied, "You can't object to that. If the gun is
recovered, then you got a gun; if you don't have a gun recovered, you have no case," even
though the proceeding was an arraignment, not an evidentiary proceeding, and even
though a weapon need not be recovered to prove a Menacing charge.

2. When respondent again suggested an adjournment in contemplation of
dismissal with an Order of Protection for six months, Mr. Petrillo started to reply, "Your
Honor, I will argue --," but respondent cut him off and said he was "not asking [the
Assistant District Attorney] to argue. I am telling you, you have two choices, like ACD
the case."

3. Respondent again misstated the law, saying that there was no gun
recovered and, "You can't have menacing, based on those facts." Respondent yet again
misstated the law, saying, "You left out the word 'imminent ability' on the part of the
person, to carry out whatever threat there appears to be there." Respondent then asked,
"Did you recover a gun?" As the prosecutor replied, "The gun was unrecovered but--,"
respondent intervened, again misstating the law: "Then you don't have anything," and
respondent repeated, "The word is 'imminent' and there has to be an objective level."
When the prosecutor asked "for an opportunity to redraft" and to require the dismissal
motion to be in writing, respondent replied that he should "ACD and maintain the peace,"
adding: "Don't just come up with some nonsense and tell me you want an opportunity to
redraft." Respondent said that the defendant had "spent a day in jail on this. ACD this
case."

4. Mr. Petrillo reiterated an accurate recitation oflaw, that "placing what
appeared to be a silver, semi-automatic pistol would be physical menace." When
respondent asked how he would prove there was a gun, the prosecutor replied with
another accurate recitation of law, "With the testimony ofthe complaining witness, Your
Honor." Respondent then again misstated the law, saying that the defendant had "to have
the ability to do it. That's why there is a difference between a knife and a gun," and
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repeating that, without a recovered gun, "[y]ou can't prove that the person was capable of
carrying out the threat."

5. Mr. Petrillo added that the defendant had stated to the alleged victim,
"I'm going to break a bottle over your head." Respondent asked whether the defendant
had a bottle and, for the first and last time, defense attorney James Feck spoke: "You
can't incorporate this and make it sufficient," to which respondent replied, "I agree with
you." When Mr. Petrillo began to explain that he was "not attempting to incorporate--",
respondent interrupted him and said to "ACD it." When the assistant district attorney
replied, "Your Honor, 1can't ACD it," respondent then dismissed the charges for "facial
insufficiency."

6. When Mr. Petrillo replied, "Over the People's objection," respondent
stood up, angrily berated and yelled at the prosecutor:

THE COURT: Please don't say that. It's not over your objection. My
objection is that you can't stand here and act like a lawyer.

How are you going to proceed in this case? It's not over your objection.

You are supposed to come into court -- don't smile, put that down and look at
me -- I said to look at me, Mr. Petrillo.

I am going to tell you what offends me. I tell you fifty times, it's not over your
objection, you are given an opportunity to be heard.

When you can't make out the charges, the charges are dismissed. These are
people's lives.

Based on that nonsense, you had a person go to jail. What am I supposed to
say to you, about the lack of respect that I have for you prosecuting a person, when
you don't have a case?

You don't have an objection. You are just mouthing some words that
somebody told you, for no reason, and insulting me, and I am insulted and I don't
want to hear it again.

MR. PETRILLO: I did not intend to insult--

THE COURT: Did I ask you to talk; did I? You told me it was over your
objection, and I am telling you what my objection is and I speak last.

He does it all the time, and you do it all the time and lawyers don't do that.
They stand up here and do what they are supposed to do.
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You can't come up here, with a facially insufficient complaint, and say "we are
moving to dismiss or we are ACD'g it." It's too bad we don't have more who do.

The case is over. I am not listening to you. Move away. Next case.

Don't do it again. If you smile, you are going to find out what power I really
have. Do you understand that? Do you understand that; yes or no?

MR. PETRILLO: Yes, I do.

7.. The next day, Mr. Petrillo placed an order with a court stenographer for
the Alvin S. arraignment transcript. When respondent learned that Mr. Petrillo was doing
so, he told him that the events of the previous day "would not have happened" ifMr.
Petrillo had "ACD'd the case."

8. Respondent knew that it was not essential for the gun to be recovered to
establish the crime charged and that, on the facts alleged and on the charge set forth, it
was not essential for the words, "imminent ability" to be in the accusatory instrument for
it to be facially sufficient pursuant to Penal Law § 120.15.

9. Respondent dismissed the charge because of Mr. Petrillo's refusal to
consent to respondent's request for an adjournment in contemplation of dismissal.

10. Respondent knew at the time he was excoriating Mr. Petrillo that
respondent's conduct was improper.

As to Specifications 62 through 72 of Charge I:

11. In 1993, Raymond M. was convicted of Criminal Trespass, third degree
(trespassing in a building within a public housing project), a violation of the Penal Law,
and was sentenced to a 10-day jail term. Prior to 1993, the defendant had been convicted
of one felony weapons charge, five misdemeanors, and one violation. On June 15, 1994,
Mr. M. was arrested in a building within a public housing project at the request of the
building custodian. The charge stated that there were conspicuously posted signs against
loitering and trespass and that the defendant was not a resident of the building and could
not provide a legitimate reason for being there. He was charged with Criminal Trespass,
third degree.

12. On June 16, 1994, at arraignment, respondent asked whether the
Assistant District Attorney would agree to a guilty plea of trespass as a violation.
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Assistant District Attorney Angela Insalaco replied that this was defendant's second
offense (on this charge) and that he had pleaded guilty to a B misdemeanor and had been
sentenced to 10 days in jail. Respondent stood, paced and raised his voice in the
following colloquy:

THE COURT: You want to know something? I think that was inappropriate,
if that was all the facts there were. We are talking about an offense that takes place
in 1994. That officer was a housing police authority officer for the Transit
Department in certain security measures that never before have been heard of by
free people in this country. This person was in the wrong place. They interfered
with his freedom. Put him in jail. As far as I am concerned in the absence of some
breaking in or some drugs or some boisterous conduct or anything, community
service is inappropriate and jail is certainly inappropriate. How about 140.05? He
spent a day in jail. Where was he? Look at him. He needs a CHRP interview and
probably a place to stay or some food or something. Is that pretty close, Mr.
Goldstein [defense counsel]?

MR. GOLDSTEIN: I think it is, Judge.

THE COURT: We can't keep incarcerating America and people we can't
provide social services for and this is one of the people.

MS. INSALACO: The offer is a violation and five days community service.

THE COURT: Let's try again. I think it's inappropriate.

MS. INSALACO: Your Honor--

THE COURT: Wait. Let's dispose of the case. I am suggesting that is
appropriate. It is fair and just and I don't know what he did the last time. I have not
spoken to the Judge and I don't have the Complaint in front of me. I am not those
people. You want to have sentence guidelines? Go to Eastern District.

MS. INSALACO: We feel that a violation and community service is
appropriate.

THE COURT: I think it's inappropriate.

MS. INSALACO: I'm sorry, your Honor; five days community service.

THE COURT: It's inappropriate. How is this? The charges are dismissed by
reason it doesn't state a crime. You can state whatever objection you want. Good
day.

13. Respondent was aware that the crime charged had been enacted by the
legislature for the explicit purpose ofprotecting residents ofpublic housing against
trespass and that the essential statutory components ofthe trespass had been properly
included in the accusatory instrument.
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14. Respondent dismissed the charge because of the prosecutor's refusal to
accept respondent's suggestion of a reduced plea and no community service.

As to Specifications 73 through 85 of Charge I:

15. Ramon L. was apparently unconscious in the passenger seat of a car on
September 2, 1995, at 6:15 A.M., when a police officer attempted to awaken him, and the
defendant grabbed the officer by the shirt, pulled him into the car and repeatedly punched
him in the face, causing bruising, swelling and "substantial pain." On September 3, 1995,
at arraignment, respondent asked Assistant District Attorney Ari Lieberman whether he
wanted to "ACD the case." When the prosecutor replied, "I can't, not at this time,"
respondent replied, "I understand. Here's the case, ACD it or dismiss it."

16. Mr. Lieberman asked why it would be dismissed. Even though this was
an arraignment, not an evidentiary proceeding, respondent said in the following colloquy:

THE COURT: It doesn't state a crime. This person is allegedly unconscious
and asleep in a car. Somebody comes up to the car that he is sleeping in and opens
the door. He gets scared and he hits the person. Lo and behold, it's a police officer.
Now he's charged with assaulting the police officer and resisting arrest. He had the
intent to hit the police officer.

MR. LIEBERMAN: That--l would argue that would be a matter of fact, and I
would ask your Honor to adjourn the case just to speak to the police officer to--just
for investigation.

THE COURT: Thank you. Do you have anything else you would like to say
other than the fact you don't want me to dismiss the charges?

MR. LIEBERMAN: I ask your Honor not to dismiss the charges now. We can
probably come to a disposition later on.

THE COURT: I am not making him come back. He spent a day in jail. The
charges are dismissed for facial insufficiency.

MR. LIEBERMAN: I object.

THE COURT: Excuse me. Here is how it works. I say to you do you want me
to do this or don't you. You say you don't. I do it. Then you don't get to speak.
You don't get to criticize what I do. That's it. That's the end of the discussion.

MR. LIEBERMAN: Ijust want to say--

THE COURT: Excuse me--
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MR. LIEBERMAN: --it is over the People's objection.

THE COURT: Excuse me, Mr. Lieberman, don't say that again. Watch this. I
would like you to leave the Courtroom right now. I would like you to walk outside
and have a conversation with yourself or tell me that--understand that I am not
going to permit this again. Now walk out of the Courtroom.

MR. LIEBERMAN: Your Honor requests that I walk out, I will walk out.

THE COURT: Now do you understand after I rule I don't need to hear
whether you object or not? I don't care what your feelings are. You get to make a
record and then I rule. Is that clear?

MR. LIEBERMAN: It is clear to me.

THE COURT: Thank you.

Next case. I didn't ask you to speak.

17. Defense attorney Barry Jacobson did not speak at all and did not assert
the position that the defendant had no intent to hit the officer or acted out of self-defense,
mistake, or was justified in hitting the officer. In addressing Mr. Lieberman, respondent
spoke loudly enough to be heard in the back of the courtroom. Respondent dismissed the
case for facial insufficiency after the prosecutor had refused to agree to an adjournment in
contemplation of dismissal.

18. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law.

As to Specifications 86 through 95 of Charge I:

19. Ali B. was charged with Criminal Trespass, second degree, and Harass
ment, second degree, for entering the apartment of Angela Bacon on November 27, 1995,
at 1:42 A.M., without permission or authority, and for threatening her. On November 30,
1995, on the oral application of defense counsel, respondent dismissed the charges for
"facial insufficiency." Even though this was an arraignment, not an evidentiary proceed
ing, respondent both misstated the law and assumed as true a defense which raised an is
sue of fact, stating, inter alia, that the defendant "is the landlord. He got in with his keys.
There is no allegation that the keys that he had were the complainant's keys. The land
lord have [sic] the right of entry into apartments." At the hearing, respondent referred to
the complainant as a "squatter," even though the accusatory instrument clearly identified
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her as the tenant. Respondent acknowledged that the accusatory instrument does not
identify the defendant as the landlord.

20. Respondent knew that it was improper to assume as true a defense that
raised an issue of fact.

21. In dismissing the accusatory instrument, respondent knowingly disre
garded his statutory obligations and knowingly acted contrary to law.

As to Specifications 96 through 109 of Charge I:

22. Luis V. was charged with Obstructing Governmental Administration,
Resisting Arrest and Disorderly Conduct. He was accused ofpushing and attempting to
restrain police officers who were lawfully arresting another individual, Johnny V.

23. On March 22, 1995, at arraignment, respondent immediately asked As
sistant District Attorney Aaron Nottage whether he wanted to adjourn the case in contem
plation ofdismissal. When the prosecutor indicated that he did not, respondent asked
what the other person was being arrested for. When Mr. Nottage said that Johnny V.
"was being arrested on a warrant hit," respondent asked where that fact was in the Luis V
accusatory instrument. As the prosecutor began to answer, respondent interrupted him
and said, inter alia, "this is an ACD." As Mr. Nottage said, "Your Honor, we have
grounds under --," respondent again interrupted him and said, "You want to ACD?"

24. When the prosecutor attempted to respond and said "No, I am not --," re
spondent again interrupted him and said to defense counsel, "You have a motion?" De
fense attorney Cara Graziano then moved to dismiss for "facial insufficiency," without
articulating any grounds in support of the motion. After the prosecutor opposed the mo
tion and said that the complaint was sufficient, respondent dismissed the charge. Re
spondent did so because of the Assistant District Attorney's refusal to consent to an ad
journment in contemplation of dismissal.

25. Respondent admitted that he did not give the prosecutor sufficient notice
before dismissing. Respondent knowingly disregarded his statutory obligations and
knowingly acted contrary to law.
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As to Specifications 110 through 120 of Charge I:

26. On December 24, 1993, respondent presided at the arraignment of Felix
A., who had been arrested that day and charged with Attempted Auto Stripping,
Unauthorized Use ofa Vehicle, Criminal Mischief, and Resisting Arrest.

27. According to the accusatory instrument: the defendant had been
observed by a police officer inside a car manipulating the dashboard area with his hands;
the passenger-side window was broken; the rear seat was partially pulled forward; the
named owner did not give the defendant permission to be inside the car, damage it, or
take any part of it and, as the officer placed the defendant under arrest, the defendant ran
three blocks, then kicked, flailed his arms, and punched one of the officers in his chest
with a clenched fist as he was being handcuffed.

28. During the arraignment, respondent stated that no one had observed the
defendant break the window or pull the rear seat forward. Respondent said that the
defendant is not "responsible for breaking a window," and that there is no adequate
allegation that the defendant intentionally defaced the vehicle. Assistant District Attorney
Ilyssa Rothman replied that the accusatory instrument was sufficient since the defendant
was inside the car with a broken window and, "There is indicia of theft and...manipulation
of the dashboard." She argued also that the charge of Resisting Arrest was adequately
alleged. When the prosecutor would not consent to disposing of the case as a violation,
respondent dismissed the case and denied leave to restore, admittedly, in part, because it
was Christmas Eve.

29. Respondent dismissed the charge because the defendant was arraigned
on Christmas Eve and because the Assistant District Attorney would not reduce it to a
violation. In doing so, respondent knowingly disregarded his statutory obligations and
knowingly acted contrary to law.

As to Specifications 121 through 133 of Charge I:

30. Jason M. was charged with Riot, Obstructing Governmental
Administration, Resisting Arrest, and Disorderly Conduct. He was allegedly part of a
shouting, "jeering" crowd, approached a police car and attempted to pull a prisoner from
the car by pulling on the apprehended person in the car. The defendant allegedly
struggled with the police, flailed his arms, and refused to be handcuffed.

31. On November 22, 1994, after the assistant district attorney offered a
reduced plea to a violation with three days community service, respondent replied: "How
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about an A.C.D.?" The prosecutor replied: "No, your Honor, I'm sorry." When
respondent asked, "Why not? Don't be sorry, why not, tell me why not?" the prosecutor
referred to the allegations and said they warrant community service. Respondent then
said he would give an adjournment in contemplation of dismissal with community
service, and he pressed for an A.C.D. When the assistant district attorney said she "can't
consent to an ACD," respondent announced a "second call" and told her to "talk to
somebody." On second call, respondent asked the prosecutor whether she had
reconsidered, and she reported that her supervisor had said that they could not consent to
anA.C.D.

32. Respondent then dismissed the charge for facial insufficiency, and, in so
doing, misstated the facts in the accusatory instrument and made statements which
assumed facts not before the court based upon his personal views ofwhat occurs when
police officers make arrests. Respondent admittedly dismissed the charge, in part,
because it was Thanksgiving, notwithstanding his belief that his decision would be
reversed were the matter appealed.

33. Respondent intentionally misstated the accusatory instrument by
implying that the defendant was charged merely with "putting his arm on someone in
police custody."

34. Respondent knew that his dismissal was not sanctioned by law, and he
believed that, ifhis decision were appealed, the Appellate Term would have reversed,
since there was no proper basis to dismiss for facial insufficiency.

35. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law.

As to Specifications 134 through 145 of Charge I:

36. Wayne G. and Pete R. were arraigned on charges of Obstructing
Governmental Administration, Possession of a Weapon and Resisting Arrest. They were
charged with being inside a vehicle where another person, who was arrested, had thrown
a loaded .32-caliber, semi-automatic handgun. The defendants had allegedly refused
repeated requests by police officers to come out of the vehicle, and, after being advised
that they were under arrest, they "pulled away" from the officers and "refused to be
handcuffed." Defendant Wayne G. possessed a knife in excess of four inches; defendant
Pete R. had no weapon.
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37. On September 2, 1995, respondent conducted the arraignment
immediately after the mistaken plea offer was discovered in People v. Juan Lopez. The
prosecutors, Joseph Sack and Kathleen Rice, were the same in both cases. Respondent
asked Mr. Sack whether he wanted to dismiss the charges, and Mr. Sack replied that there
was "no offer and the People are seeking bail." Respondent then spoke in a loud, angry
manner, at times yelling at both prosecutors, and he dismissed the charges. Respondent's
conduct toward the prosecutors elicited cheering, clapping and whooping from the
spectators in the audience. Respondent made statements which assumed facts not before
the court based upon his personal views ofwhat occurs when police officers make arrests
in the following colloquy:

MR. SACK: They are in a car, Your Honor.

THE COURT: Somebody in a car with a gun, police officer goes to the car
and they don't move--the cops then try to do something to get them out.

MR. SACK: We don't know that, what they--

THE COURT: What? What they did to get them out of the car, whether they
were abused, grabbed, hit, berated--when they finally get out of the car, cops try to
'cuff them, they lift up their hands, what are you doing? We didn't do anything.
One has a knife. They spend a day in jail.

You want to ACD? Dismiss or ACD. That is your choice.

MR. SACK: Judge I am not prepared to do either right now.

THE COURT: You have a reason for that? Is there something I said--that was
wrong?

MR. SACK: Judge, I am reviewing the write-up.

THE COURT: I think I gave you five minutes to look at it and--Ms. Rice, you
have a problem? Stand up. I didn't ask you to talk.

MS. RICE: Do I have a problem, Your Honor.

THE COURT: I didn't ask you to talk. Then leave the Courtroom and solve
your problem.

MS. RICE: You want me to leave now?

THE COURT: Don't you shirk and give me weird looks, okay.

MS. RICE: I apologize, Your Honor, if! gave--
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THE COURT: Here we go again. You want to dismiss or ACD the cases, Mr.
Sack.

MR. SACK: Judge, I see that a count is not charged. I therefore, with the
Court's permission, move to add that to the complaint at this time--

THE COURT: Your application is denied. You charged him with this. ACD
or dismiss. If you want to re-arrest him or go, go to their houses and charge them
with the Administrative Code Violation. Are you ready to do it?

MR. SACK: With all due respect, Your Honor, the factual allegations in the
complaint do make out--

THE COURT: Didn't Ijust dismiss your application? You want me to--you
want to say it five more times? When I ask you and I rule that is it. Go on to the
next point.

MR. SACK: My next point, Judge is to ask for bail.

THE COURT: Charges dismissed. Good day.

(WHEREUPON THERE OCCURRED A COMMOTION IN THE
COURTROOM)

COURT OFFICER: Everybody out.

THE COURT: This is a Courtroom. Step out.

38. Respondent ignored the attempt by Mr. Sack to amend the complaint,
prevented him from advising respondent of the amendment and summarily denied his
application.

39. Respondent knowingly disregarded his statutory obligations and
knowingly acted contrary to law.

As to Specifications 146 through 156 of Charge I:

40. Fong Z. was charged with misdemeanor assault; three counts of
Menacing, third degree, and Criminal Possession of a Weapon. The accusatory
instrument charged that the defendant and eleven other individuals had surrounded three
men and "punched and kicked" one of the men, while one ofthe eleven stabbed the same
man, causing a wound, swelling and substantial pain, and causing the other two victims to
be in fear ofphysical injury. At arraignment, the defendant was released on his own
recognlzanceo
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41. On April 3, 1995, respondent presided over the case. The defendant
failed to appear. The defendant had also failed to appear on a prior occasion and had
been arrested on a bench warrant. Respondent showed the accusatory instrument to the
prosecutor and cut him off as he started to defend the sufficiency of the instrument.
Respondent then asked defense attorney Jennifer Fiess, "How about moving to dismiss
because they don't allege what this Defendant did?" In response, the prosecutor argued,
"The People do allege it. They make out the charges." Assistant District Attorney Brian
Coffey added that the People were "ready"; that the motion should be in writing; that the
defendant was absent, and that "the dismissal is over the People's objection."
Respondent told Mr. Coffey not to say that again.

42. Respondent stated that Mr. Coffey had no file, and, "There are
insufficient facts in The Accusatory Instrument from which it could be alleged that this
person did not do anything to aid, assist, or act in concert." Respondent dismissed the
charges.

43. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law.

As to Specifications 157 through 166 of Charge I:

44. Rahmel S. was charged with Assault, third degree, and Possession of an
Imitation Handgun. The accusatory instrument alleged that a police officer had observed
the defendant in possession of the imitation pistol, took it from the defendant's waistband,
and observed the defendant grab another police officer by the neck and throw the officer
to the ground. The other officer, according to the accusatory instrument, sustained
redness to his neck and suffered substantial pain.

45. On December 2, 1994, respondent presided over the case. Defense
counsel claimed that the defendant had been beaten by the police. Respondent suggested
a Disorderly Conduct plea offer, with time served; the prosecutor declined the suggestion.
Respondent then misstated the law and the accusatory instrument itself, saying that the
imitation pistol was "not properly pled" because the color and barrel were not described
and that the Resisting Arrest charge was not properly pled, when, in fact, there was no
charge of Resisting Arrest. Respondent dismissed the charges for facial insufficiency.

46. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law.
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As to Specifications 167 through 176 of Charge I:

47. John S. was charged with Assault, Attempted Assault, Harassment and
Disorderly Conduct for cursing and threatening two police officers, attempting to push
one of them, and pushing the second officer to the ground, causing lacerations to the
officer's head and causing the officer to be alarmed and to suffer substantial pain.

48. On March 29, 1995, respondent presided over the case. When Assistant
District Attorney Michael Packer offered a violation and five days of community service,
respondent asked defense attorney Morton Minsley whether he had an application to
make. When Mr. Minsley moved for an adjournment in contemplation of dismissal,
respondent coached him to move for dismissal, stating, "No, Mr. Minsley. Are you
moving to dismiss the accusatory instrument for facial insufficiency?" Mr. Minsley took
respondent's cue and moved to dismiss.

49. Respondent then asked Mr. Packer whether he wished to "reconsider the
offer." When Mr. Packer indicated that the officer had suffered "lacerations to the head
and extensive pain" and tried to defend the sufficiency of the accusatory instrument,
respondent, in the following colloquy, misstated the law, yelled and screamed at him and
threw him out of the courtroom, which provoked laughter among the spectators in the
audience:

THE COURT: Attempting to push, as Mr. Minsley said, is nothing. For
those reasons the charges are dismissed for facial insufficiency, and the record is
sealed. Good day.

Next case.

MR. PACKER: Your Honor, the People would like -

THE COURT: Excuse me. The lesson here is how the court works. I
know you haven't been in court. Mr. Minsley talks, you respond, I rule.

Next case.

MR. PACKER: Your Honor, this is over the People's objection.

THE COURT: Excuse me. When I talk, you don't talk. You understand
that?

MR. PACKER: Yes, Your Honor.
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THE COURT: Here is how it works, he talks; you respond; and I rule.
That is it. You don't get to talk after me. I talk last once the charges are dismissed.

MR. PACKER: Over the People's objection.

THE COURT: Take a step outside. Take a step out of the courtroom. Did
you hear what I said?

MR. PACKER: Judge -

THE COURT: Excuse me. I didn't ask you to talk. See the door? Step
out of the courtroom; take a deep breath and after your deep breath, come back in.

50. Respondent testified that he "may have been wrong" in dismissing the
charges but that he still "did the right thing in this case." When asked, "Even though you
were wrong, you did the right thing?", he responded, "That's correct."

51. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law.

As to Specifications 177 through 193 of Charge I:

52. Jose S. was charged with Driving Under the Influence ofAlcohol,
Unlicensed Operation of a Motor Vehicle, and Illegal Possession of a Vehicle
Identification Number Plate. According to the accusatory instrument, the defendant had a
blood alcohol level of more than .07%, smelled of alcohol, had slurred speech and red,
watery eyes, and was unsteady on his feet. It was alleged further that his license had been
suspended, that he had had five suspensions, that he had failed to answer numerous traffic
summonses, and that the VIN plate was registered to another vehicle.

53. On March 29, 1995, respondent presided over the case. He pressed
Assistant District Attorney Kieran Holohan for evidence on the charges of Driving Under
the Influence ofAlcohol, and, each time Mr. Holohan answered, respondent retorted that
the evidence was insufficient to convict. Mr. Holohan advised the court that the
defendant had registered a .08 on the breathalyzer, a representation which respondent
challenged, even though the record clearly supported Mr. Holohan.

54. During the proceeding, respondent was angry and shouted at Mr. Holo
han. Respondent asked defense attorney Joseph Stello for a motion, and Mr. Stello
moved to dismiss, even though he conceded that the accusatory instrument was valid and
even though blood alcohol readings ofmore than .07 and less than .10 are prima facie
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indicia of driving with impaired ability, pursuant to Vehicle and Traffic Law §
1195(2)(c). Mr. Holohan objected, and the following colloquy took place:

THE COURT: It is not over your objection. I didn't ask you whether you ob-
jected or not. He made a motion; I didn't make the motion. I went through this with the
person that is standing behind you with the blue jacket this morning.

I didn't ask you whether you objected; I asked whether you oppose his application.
If you don't oppose it, I'll dismiss it; if you do, tell me what your opposition is, then I'll
rule.

MR. HOLOHAN: Well, we do oppose it, Your Honor.

THE COURT:
aren't you?

Thank you. Excuse me. Watch. In court -- you're a lawyer,

MR. HOLOHAN: Yes.

THE COURT: In court defense counsel makes motions; you answer his mo-
tions; I rule. You don't talk after I rule. That is how it works.

MR. HOLOHAN: Okay.

55. Respondent then dismissed the alcohol charges. As to the Unlicensed
Operation charge, the defendant pleaded guilty and was fined $500. With respect to the
remaining charge, the prosecutor asked for a violation plea and a $100 fine. Respondent
dismissed for facial insufficiency.

56. In dismissing the accusatory instrument, respondent knowingly
disregarded his statutory obligations and knowingly acted contrary to law. Respondent
knew of the provision in the Vehicle and Traffic Law that more than .07 of alcohol in a
person's blood is to be given prima facie effect in determining whether the ability to
operate a motor vehicle is impaired by the consumption of alcohol.

As to Specifications 194 through 200 of Charge I:

57. Dennis G. was charged with Assault, third degree, and Harassment based
on allegations by a woman that the defendant had struck her in the face with his closed
fist, "causing swelling and bruising to the face and to suffer substantial pain and to be
alarmed." On March 29, 1995, respondent presided over the case. Mr. Holohan stated
that he was ready for trial, and a plea discussion ensued between respondent and the
prosecutor. Respondent misstated the accusatory instrument; although there is nothing
about a "push" in the accusatory instrument, respondent said, "You don't make out an
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assault. A push is not an assault. All you do is practice statutory language. It's
harassment. It's a CD [conditional discharge]."

58. The defendant pleaded guilty to Harassment. Respondent then asked
defense attorney Joseph Stello whether he "want[s] to move to dismiss" the assault count.
When Mr. Stello said, "Yes, I do," Mr. Holohan stated that the "statutory language is
made out," in that the victim "suffered pain." Respondent responded, "That is a
conclusion. I'm not going to accept it. Do you have any other facts?" Mr. Holohan
replied that the victim "received swelling and bruising to the face." Respondent
dismissed the misdemeanor assault charge for facial insufficiency.

59. In doing so, respondent knowingly disregarded his statutory obligations
and knowingly acted contrary to law.
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ApPENDIXC

As to Specifications 201 through 211 of Charge I:

1. Laroyal S. was charged with Theft of Services for allegedly entering the
New York City subway without paying the required fare on December 22, 1993, in the
Bronx. At the time, a similar charge was pending against him in New York County.

2. On December 23, 1993, at arraignment, respondent immediately re
quested that Assistant District Attorney Joi Mathlin offer a plea to Disorderly Conduct
and a sentence of time served. Ms. Mathlin declined and offered a plea to the misde
meanor, with time served.

3. At the time, respondent had before him the court file, including the de
fendant's record, which showed four prior Class A misdemeanor convictions.

4. The following colloquy then took place:

THE COURT: We will send him back to New York County to deal with
his other fare beat. I am not a potted plant. It still seems to me to be unreasonable
for a person to have to plead to a misdemeanor on a fare beat. If there is another
reason, it's okay. It seems 240.20, and time served if this individual has done this
numerous times. He doesn't have money. He doesn't have ajob, and he jumps
onto the subway. What you want me to do is remand him or set bail, and he has to
stay in on that and give him a day so he goes back to the other. A misdemeanor
seems inappropriate. I am asking you to do just 240.20 and time served.

MISS MAUILIN: The People believe justice would be that this individual
take the docket, then he will have time served, and he can go to New York County
and handle his other jumping the turnstile in New York County, your Honor.

THE COURT: Do you think you respect the law by doing that?

MISS MATHLIN: No, your Honor. How many times does one person jump
the turnstile before they have to stay? A vast [sic] have to pay.

THE COURT: We have different roles. I think the people should pay and
the people should have jobs and people should have homes; and I think there should
be health care on demand. Ifhe was given the same opportunity that you and I
have, he would have a home, a job and money, and he wouldn't be jumping the
turnstile. I don't think he is jumping the turnstile because he has money in the
pocket, because he thinks it's a way of being futile [sic] and save money.

MISS MATHLIN: The People recommend he take the docket.
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THE COURT: Any question? Do you think you are doing justice?

MISS MATHLIN: I do.

THE COURT: I disagree....

5. After defense attorney Mary Peppito indicated that the defendant would
not take the plea to a Class A misdemeanor and after a bench conference, respondent ac
cused Ms. Mathlin of being "unreasonable," invited defense counsel to move for dis
missal, dismissed the case "in the interest ofjustice" notwithstanding that the motion was
not written, made no findings as required by law, and then blamed the prosecutor for
making him "do something stupid."

6. Respondent knew that, according to law, dismissal in the interest ofjus
tice must be on written application and on notice to the prosecution.

7. Before dismissing the case, respondent knowingly: (a) failed to require
a written application; (b) failed to give the prosecutor adequate notice and an adequate
opportunity to be heard; and, (c) failed to make findings on the record as required by CPL
170.40.

8. Respondent dismissed under the guise of a dismissal "in the interest of
justice" because the prosecutor would not accept a plea urged by respondent.

As to Specifications 212 through 217 of Charge I:

9. Elliot V. was charged with larceny of a bicycle after the bicycle owner
caught the defendant with the bicycle. On March 29, 1995, respondent presided over the
case. Mr. Packer offered a plea to a violation and three days community service.
Respondent replied, "The case is nothing," and granted an adjournment in contemplation
of dismissal without the consent of the People and without hearing from the prosecutor.
Earlier that day, respondent had ejected Mr. Packer from court for noting his objection to
respondent's dismissal ofthe charges in People v. John S.

10. Respondent knowingly granted an adjournment in contemplation of
dismissal, without the consent of the People, contrary to law, and notwithstanding that:
(a) he knew that he needed the prosecution's consent; and, (b) the prosecutor had taken a
position for a conviction on a lesser charge.
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As to Specifications 218 through 224 of Charge I:

11. Rafael R. was charged with Assault, second degree, and Criminal
Possession ofa Weapon, fourth degree. The accusatory instrument alleged that the
defendant had stabbed another man in the chest with a knife.

12. On December 15, 1995, respondent presided over the case. Defense
attorney Harvey Herbert stated that the defendant had served five months on another
charge, and respondent stated that he would like the case disposed of with an adjournment
in contemplation of dismissal. Assistant District Attorney Roger McCready did not
consent. Respondent nevertheless adjourned the case in contemplation of dismissal over
the prosecutor's specific objection.

13. Respondent knew that he needed the prosecution's consent.

14. Specifications 225 through 230 of Charge I are not sustained and are,
therefore, dismissed.
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APPENDIXD

As to Specifications 329 through 352 ofCharge I:

1. In August or September 1993, Assistant District Attorney James Fergu
son had a conversation with respondent in the robing room concerning a domestic vio
lence case in which the victim and defendant were Hispanic. Respondent asked whether
Mr. Ferguson thought that he was really going to make a difference in these cases, and
respondent said "that this was a cultural thing, that domestic violences were viewed dif
ferently in some cultures," and that Mr. Ferguson, "by enforcing the policies of the Dis
trict Attorney's office regarding those cases, was being oppressive to certain people of
certain cultures."

2. On March 2, 1995, in a conversation outside the courthouse, respondent
told Assistant District Attorneys Leslie Kahn and Arlene Markarian that domestic vio
lence charges brought in his court were often exaggerated.

3. On January 26, 1996, respondent presided over People v Benito Oliver,
in which the defendant was charged, inter alia, with Assault, Aggravated Harassment and
Criminal Contempt for violating an order ofprotection. The complaining witness was
Galina Komar. Respondent criticized the prosecutor, Patria Frias, for arguing for higher
bail and more restrictive terms in an order ofprotection than had been set in previous court
proceedings. Respondent told Ms. Frias that she had a duty to the defendant to be fair but
that that "doesn't seem to matter to you, since you don't seem to care that he was in jail for
all those dates for all those charges ...."

4. When Ms. Frias argued against a modification ofthe order ofprotection,
respondent replied:

I told you what I thought about the actions of the two other Judges
to whom you misrepresented certain facts, and that what you did
after you couldn't get me to raise the bail was you had to have
him re-arrested after he posted $2,000.

* * *

Then it went to a Judge who was on the front page of every
newspaper in the city, who was worried about getting reappointed.
What did you expect that person to do? He raised bail.

And it went to a Judge who had just been criticized because ofa
misrepresentation said by your office where they didn't tell that
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Judge about the condition of a victim and she paroled somebody
and she was in every newspaper in the city, and I am not sure that
her bail was reliable.

5. Assistant District Attorney Bryanne Hamill was assigned to the Bronx
County District Attorney's Domestic Violence and Sex Crimes Bureau. One ofher cases
was People v. Domenech, in which the defendant was charged with breaking his former
wife's wrist when he went to her home to pick up their son.

6. At trial, after the victim testified and the People rested, she returned to
court to hear the defendant's testimony, even though Ms. Hamill had advised against it.
Respondent immediately called counsel to the bench, "was very angry" at Ms. Hamill and
said, "Ms. Hamill, I have just lost all respect for you. You are doing this for impact. Tell
her to leave." Ms. Hamill replied that this was the victim's choice, that she had a right to
be in the courtroom and that she would not be a rebuttal witness. Respondent very an
grily responded, "She can leave or she may stay or you can tell her to leave, but you will
have to live with the consequences of your decision." Ms. Hamill felt "intimidated" and
took respondent's words to be a "threat" that respondent would make rulings against her
if the victim did not leave. Ms. Hamill then asked the victim to leave the courtroom,
which she did.

7. While she was delivering her summation, Ms. Hamill referred to incon
sistent statements made by the defendant, first to the police upon his arrest that he had
acted in self-defense, then on the stand at trial that the victim had broken her wrist by ac
cident. Respondent "got very angry," "immediately stopped [the] summation" and called
a conference in the robing room. In a "very loud" voice, with his face red, respondent
said there would be no mention of self-defense because defense counsel Mary Zaslofsky
had previously withdrawn her request for a self-defense charge.

8. After the conference, respondent told the jury to disregard Ms. Hamill's
comments about self-defense. When summations were finished, respondent charged the
jury but did not include a self-defense charge. Defense counsel Zaslofsky then requested
an additional jury charge covering self defense, which respondent granted over Ms.
Hamill's objection. Ms. Hamill was not permitted to call witnesses on rebuttal or to re
sum up on the self-defense charge. Previously, respondent had assured Ms. Hamill that if
he charged self defense, he would permit her to rebut and sum up on that defense. He
testified that he "changed" his mind as to the pdor assurance to her, but he never told her
that he changed his mind.

9. While the jury was deliberating, Ms. Hamill told respondent in the court
room, "You've sandbagged me," that despite defense counsel's "accident" defense and
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despite respondent's prior statements that there would be no self-defense charge, he in
structed the jury on such a charge without giving her the opportunity to disprove it.

10. Later, while the jury was still deliberating, respondent invited both
attorneys to the robing room to discuss the case. Respondent said, "Well, you know, I've
been involved in a personal domestic violence situation. And without giving too much
away, it didn't involve children, it involved a woman... You can't believe that it's you
doing these things." Respondent went on to say that domestic violence "was not, or
should not be, or is not criminal."

11. Specifications 329, 330, 331, 332,333,334,335,336,337,340,342,343,
344 and 345 of Charge I are not sustained and are, therefore, dismissed.
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In the Matter of the Proceeding Pursuant to Section 44,
subdivision 4, of the Judiciary Law in Relation to

LORIN M. DUCKMAN,

a Judge of the Criminal Court of the City of New York,
Kings County.

CONCURRING
OPINION

BY JUDGE
MARSHALL

IN WHICH
JUDGE LUCIANO

JOINS

The majority rightly concludes that the appropriate sanction is removal.

I would emphasize, however, respondent's consistent and outrageous disregard of the

law, thus abdicating his judicial responsibilities to safeguard the public and to promote respect for

our judicial system.

The Referee in this case held hearings over a 20-day period. There were 67

witnesses and approximately 4,400 transcribed pages and 200 exhibits in evidence after which he

concluded, among other acts of misconduct:

1. "Respondent abused the power of his office and acted in a manner inconsistent

and prejudicial to the fair and proper administration of justice. "

2. "Respondent, in the exercise of his judicial duties, willfully disregarded

provisions of the law that resulted in the improper dismissal of criminal charges

and willfully engaged in intemperate and injudicious conduct with Assistant

District Attorneys."

3. "Respondent's apparent bias against prosecutors resulted in Respondent

dismissing, as facially insufficient, accusatory instruments which were sufficient



on their face without giving the prosecution adequate notice or opportunity to be

heard or amend."

4. "Respondent delivered ad hominem criticisms and injudicious lectures to

Assistant District Attorneys that unfairly attributed to them improper and harsh

values and judgments in their role as prosecutors."

5. "Respondent made intemperate, derisive comments to Assistant District

Attorneys. "

6. "Respondent failed to maintain order and decorum in his court and failed to be

patient, dignified and courteous."

In the past, removal has been deemed appropriate for far less egregious conduct in

cases involving judges' intemperate behavior, refusal to follow the law and conveying the

appearance of bias. (See, e.g., Matter of Hamel v State Commission on Judicial Conduct, 88 NY2d

317 [in connection with two cases, judge ignored the law and improperly jailed defendants on the

ostensible grounds that they had failed to pay restitution]; Matter of Esworthy v State Commission

on Judicial Conduct, 77 NY2d 280 [in 12 cases, Family Court judge flouted the law, conveyed the

impression of bias and made intemperate statements]; Matter of Vonder Heide v State Commission

on Judicial Conduct, 72 NY2d 658 Uudge removed on five charges involving intemperate language

on and off the bench and the failure to follow proper legal procedure in disposing of cases, even

though he was a non-lawyer who professed ignorance of the law and his ethical obligations]; Matter

of McGee v State Commission on Judicial Conduct, 59 NY2d 870 [in a handful of cases, judge

discouraged defendants from exercising their right to counsel and disposed of cases without guilty

pleas or trial]; Matter of Straite, 1988 Ann Report of NY Commn on Jud Conduct, at 226 Uudge
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showed hostility toward attorneys or defendants in seven cases and ignored proper legal procedure

in their arraignment or disposition, as well as improperly intervened in three cases in which he or

his son had an interest]).

Dated: October 24, 1997

4. .uckZU<" )Jr. ~JJ.44Rl:}
- OILFrederick M_ Marshall, ~her

New York State
Commission on Judicial Conduct
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In the Matter of the Proceeding Pursuant to Section 44,
subdivision 4, of the Judiciary Law in Relation to

LORIN M. DUCKMAN,

a Judge of the Criminal Court of the
__ Ci~~ewYou,KingsCoun~ _

CONCURRING
OPINION

BY JUDGE
NEWTON

I concur fully in the majority's findings that respondent committed serious

misconduct and should be removed from office.

I write separately only to underscore the gravity of the misconduct found with

respect to Charge II. Respondent repeatedly made inappropriate comments

concerning gender and race which are antithetical to the role of a judge. Such

remarks cast doubt on ajudge's ability to fairly decide all cases before the court

(Matter ofSchiffv. State Commission on Judicial Conduct, 83 NY2d 689,692).

Dated: October 24, 1997

Hon. Juanita ing Ne
Member
New York State Commission on
Judicial Conduct
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In the Matter of the Proceeding Pursuant to Section 44,
subdivision 4, of the Judiciary Law in Relation to

LORIN M. DUCKMAN,

a Judge of the Criminal Court of the City of New York,
Kings County.

OPINION BY
MR. GOLDMAN

IN WHICH
MR. COFFEY

ANDMR. POPE
JOIN

I concur, with certain qualifications, in the Commission's determination that Judge

Duckman committed judicial misconduct. I dissent, however, from the Commission's determination

that Judge Duckman be removed from the bench. I believe that in consideration of all the facts and

circumstances in this case, the appropriate sanction is censure.

I agree with the majority that Judge Duckman committed serious misconduct in the

disposition of 16 cases. Judge Duckman, over the objection of the prosecutor, in knowing violation

of law, dismissed 13 cases for purported legal insufficiency of the complaint and one case in the

interest of justice, and adjourned two cases in contemplation of dismissal. Most of these improper

dispositions occurred after the prosecutor rejected the judge's suggestion as to what he believed was

an appropriate disposition of the case.

•



The Legislature has enacted a statutory scheme in which a court may not accept a

plea of guilty to a lesser included crime (see, CPL 220.30[1]) or impose an adjournment in

contemplation of dismissal (see, CPL 170.55[1]) without the consent of the prosecutor.! Further,

the legislative scheme permits the District Attorney to condition the court's acceptance of a plea to a

lesser offenSe on the imposition of a specific sentence. (See, People v Farrar, 52 NY2d 302).

Judge Duckman's apparent disagreement with the legislative allocation of power to

the District Attorney was not an acceptable basis for him to impose without the required consent of

the prosecutor what he believed to be an appropriate disposition. As a judge, however much he

disagreed with the statutory scheme, he had an obligation, if not to respect it, at least to follow it.

I also agree that Judge Duckman committed misconduct in his intemperate name-

calling of prosecutors and insensitive remarks,2 although I believe that was considerably less serious

!Ajudge need not receive the prosecutor's permission to dismiss a case in the interest ofjustice, and
may make such a motion himself. (See, CPL 170.40[2]). However, there are substantive
requirements for such a disposition, many of which were not met here. (See, CPL 170.40[1]).

2Although I reluctantly accept the referee's implicit findings on credibility, I find his report
inadequate. It contains no explicit credibility findings, although by having sustained every
allegation urged by staff counsel except one involving the alleged impropriety of a speech by Judge
Duckman (and thus not involving a credibility determination), the referee implicitly made every
credibility determination against Judge Duckman. The report fails to make explicit credibility
findings even when the allegation is based wholly on the testimony of a single witness, a prosecutor,
and was contradicted by not only Judge Duckman but also a defense attorney who was a witness to
the incident in question.

The uniform acceptance of the veracity of every witness who testified against Judge
Duckman, and the concomitant near-uniform rejection of all those who testified for Judge
Duckman, without any explanation, is troubling. In view of the referee's "peculiar advantage of
having seen and heard the witnesses," (People v Prochilo, 41 NY2d 759, at 761), however, I accede
to the referee's apparent credibility evaluations (although not necessarily to his findings of fact in
other areas). In any case, the vast majority of the allegations in this case is based on undisputed
evidence, such as court transcripts, and not on disputed witness testimony.
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than his misconduct involving the disposition of cases. That he did so in an effort to cajole

prosecutors to agree to what he believed to be a just disposition or in a mentoring effort to make

them better lawyers is no excuse. A judge, especially when dealing with young and inexperienced

and often sensitive attorneys, should forego ad hominem comments.

I disagree, however, with several of the majority's findings that Judge Duckman's

speeches were inappropriate. A judge, especially in the congested criminal courts of New York

City, has a responsibility to dispose of cases in order to allow the courts simply to function. In this

regard a judge should be allowed considerable leeway in speaking to attorneys to urge or cajole

them to reach a disposition. I further believe that, in recognition of the importance of an

independent judiciary, this Commission should be extremely cautious in its condemnation of judicial

speech. I do believe, however, that when judicial speech includes abusive personal attacks, it goes

beyond permissible bounds. 3 I make a distinction between unnecessary and gratuitous personal

abuse, which I believe generally constitutes misconduct, and speech, however dramatic, expressing

a judge's view of the appropriate role of the prosecutor or other aspects of the criminal justice

system or of the case before the court, which I believe is within the bounds of propriety. For

instance, I believe it is misconduct to call a prosecutor a pejorative term such as "Nazi" (see

specification 6) but it is not misconduct to point out that bail in amounts less than $750 serve only to

incarcerate "poor people" (see specification 23[aD.

3 I also disagree with the majority's determination that Judge Duckman made statements indicating
bias in domestic violence cases. Even if every allegation in this area, as set forth in Appendix D to
the Determination, is accepted as true, they fall far short of establishing bias.
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Judge Duckman's misconduct, however serious, I believe, does not, in light of all the

circumstances in this case, mandate removal. While he committed a considerable number of acts of

misconduct, none of them resulted in deprivation of liberty. (Cf., Matter of LaBelle, 79 NY2d 350

[judge censured for in at least 24 cases knowingly improperly committing defendants to jail] and

Matter of Sardino, 58 NY2d 286 [judge removed for misconduct in 62 cases, including failing to set

bail as required, over a two-year period]). None were motivated by self-interest. All of his

improper dismissals involved misdemeanors, comparatively minor crimes. It is significant that on

no occasion did the prosecutor find Judge Duckman's erroneous dismissal of a complaint serious

enough to warrant an appeal to a higher court.

Further, the extent of Judge Duckman's misconduct must be considered in light of the

intense scrutiny of him, apparently covering five years, by the Kings County and Bronx County

District Attorneys. Both of these large law offices apparently kept dossiers of Judge Duckman's

purported misconduct. 4 While the number of instances of misconduct is considerable in absolute

numbers, it is not so great in light of the tens of thousands of cases Judge Duckman handled in those

five years. Moreover, with the exception of one claimed act of misconduct involving his submission

4 As a practical matter, only a large institution such as a district attorney's office is capable of
cataloging a large list of complaints. By mentioning this, I do not criticize the prosecutors' offices;
the compilation of complaints ofjudicial misconduct is a proper function of such an office. I do
believe that the Commission should, however, evaluate the seemingly large number of incidents of
potential misconduct in the context of this intensive scrutiny.
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of an instruction on self-defense for jury consideration after telling the prosecutor prior to

summation he would not charge the jury on that defense (see, Determination, Appendix D,

paragraphs 6-9), the acts of misconduct do not involve Judge Duckrnan's conduct at trial or at

hearings.

While precedent in the area of judicial misconduct is rarely a clear guide because of

the fact-intensive nature of each case, precedent does seem to favor a lesser sanction than removal.

In LaBelle (supra), decided five years ago, the Court of Appeals, albeit by a split vote, overturned a

Commission determination of removal and imposed the sanction of censure upon a judge who on at

least two dozen occasions had knowingly wrongfully incarcerated individuals before any

determination of their guilt, sometimes for periods longer than the maximum sentence permissible

after conviction. That behavior, which resulted in censure, appears to me to be more egregious than

Judge Duckrnan's misconduct.

Lastly, I do not believe that this Commission should ignore the impact of the removal

of Judge Duckrnan on the independence of the judiciary. This case should not be considered in a

vacuum. It was triggered by complaints by the Governor and Majority Leader of the State Senate as

a result of Judge Duckrnan's bail decision in the Benito Oliver case, which this Commission has

rightly found to have been properly within the judge's discretion. Not one of the incidents of

misconduct in this case had been reported to the Commission before that time. Following the vast

amount of publicity reporting the criticism of and the Commission complaint against Judge

Duckrnan, there has been, according to testimony at the hearing of this matter, a discernible increase

in the numbers and percentages of defendants incarcerated because of bail set beyond their reach.

Criminal Court judges, understandably concerned about personal attacks from the media and
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political figures, have, according to the attorneys practicing in that court, set bail beyond the

amounts they did previously. Thus, many more arrestees were detained prior to trial or disposition

because of their inability to make bail.

1 am fearful that the removal of Judge Duckman may be perceived--wrongly I believe

and hope--as a reprisal for what some contend was a lenient (and ultimately tragically unfortunate)

bail decision. While I hope that judges will not view Judge Duckman's removal as a threat to their

ability to make determinations, including bail decisions, which they believe are fair and appropriate

without fear of personal or political consequences, I am not sanguine. Judges, however

conscientiously they perform their duties, are merely human. They, like every employee--whether

executive or laborer--fear demotion, reassignment or termination. Especially in view of the genesis

of this investigation, 1 believe that the removal of Judge Duckman will have a detrimental effect on

judicial independence. 5 A frightened judiciary is not an independent judiciary.

I am frankly unsure of what, if any, weight the Commission should give to the

potential impact of its determination on judicial independence. On balance, however, 1 believe that

it is a proper factor for the Commission's consideration. The Commission has a responsibility to

5 During oral argument Commission staff counsel maintained that the removal of Judge Duckman
would have no effect on the independence of the judiciary. Mr. Stem stated, "I don't see that this
should have any effect on any other judge of the Criminal Court because they know, as you will be
able to tell them, that within a broad range, they can act in accordance with their own discretion.
Some tilt to the left and some tilt to the right. That's all right, that's part of the system, but where
you get an extreme like this, beyond the outer limits, it cannot be accepted." (Transcript of oral
argument, p. 11).

What concerns me is precisely the effect the removal of Judge Duckman might have on
those "extremes." Judges should not have to worry whether their decisions go "beyond" what some
political figure or judicial conduct commission believes is "the outer limits." They should feel free
to exercise their discretion within the law as they believe is fair and just without fear of personal
consequences.
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take especial care not to intrude on judicial independence any more than required to fulfill its

constitutional oversight function. (See, Preamble to Rules Governing Judicial Conduct, 22 NYCRR

Part 100: " ...The rules are to be construed so as not to impinge on the essential independence of

judges in making judicial decisions.") It should not be blind to the ramifications of its decisions.

Concern for judicial independence, while certainly not determinative, weighs in favor of a sanction

. less severe than removal.

According to the testimony of witnesses for both the Commission and respondent,

Judge Duckman has shown outstanding qualities. He is knowledgeable, intelligent, diligent and

caring and possesses an unusual empathy and concern for the accused who appear before him.

Even though he has committed serious judicial misconduct, in light of all the facts and

circumstances in this case, even without any consideration of its impact on judicial independence, I

believe the appropriate sanction is censure.

Dated: October 24, 1997

Lawrence S. Goldman, Esq., Member
New York State
Commission on Judicial Conduct
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subdivision 4, of the Judiciary Law in Relation to

LORIN M. DUCKMAN,

DISSSENTING
OPINION

BY JUDGE
THOMPSON

a Judge of the Criminal Court of the City of New York,
Kings County.

In my view, a jurist who has sat on over 50,000 cases should not be removed for

misconduct in only 19 cases. I vote that respondent be censured.

Dated: October 24, 1997

n. William C. Thomps
New York State
Commission on Judicial Conduct
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